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mt The Heads of the Judges Arguments for the D 
and his Brother Mr. Charles Howard, withome Obſervations on 


ceaſed Duke of Norfoy, in the Caſe between him 
the Lord Chancellog Notting- 


L 
c 


25. Fruw?? JOYS. 


HE Judges all agreed that the Limitation to Charles Howard was a void Limitation of the Truſt ; and that the Bill ought ITY: diſmiſſed, 
grounding their opinions on the following Reaſons. f <2 | 


7. All the Truſt of the whole Term was veſted in Henry þ 
is a Diſpoſition of the whole Intereſt : ſuch a Truſt being indeed greater in its nature, than a Term of years is capable of, in regard it cannot 


V 
wot 


the Limitation of it to him and the Heirs Males of his Body, whichin Law 


go to Heirs Males, but therefore hath been often reſolved ocnquain the whole Intereſt. And where a term for years is under ſuch a Limi- 


tation that will admit no Remainder, there can be no Contingent Rema 


r limited of fuch a Term ; and to make that Limitation which could not be 


effectual by the Rules of Law, as a Remainder to take effect by calling it a ſpringing uſe, is but a Quibble too light to have the countenance of the Law. 


3. Note, the Lord Chancellor (finding himſelf pincht with this 
Reaſon, in his Argument indeayours to anſwer ir by ſaying, he 
would ſtop any where when he ſhould find an Tnconvenience by 
allowing ſuch a Limitation, which is a poor Evafion, and the 
Judges conceived would be too late when it ſhould have gained 
the Countenance of ſuch a ſolemn Precedent and Reſolution, and 
conceived it more agreeable to the Prudence and Policy of the 
Law, to prevent ſuch Inconveniences when foreſeen, than to di- 
ſinguiſh ones ſelf our of them, or retra& opinions by a (| non pa- 


tarem, ) : 


be ſuch a Limitation by Law, allowed after a dying without Ifſue Male, * 
Limitations ; fo that ſuch Eſtates can never be fold or parted with, no Re 
would make Eſtates {tagnate in a Family, and diſcourage all Ingenuity and Induſtry, which the Law perfeatly abhors——And this the Lord Chancellor 


allows in his Arguments in this Caſe in his third Concluſion. And it mends not the matter, to fay that this is under a Limitation of Thomas his dying 
without Iflue in the Lite of Henry ; for | | | 


2. It's contrary to the Rules of Law, to limit an Intereſt either in Lawr Equity of a Term, to take effe& after any ones dying withqut Iflue of his 
Body, and of a dangerous Conſequence; for it would tend to make ae, er: and fetter Eſtates: inaſmuch as it is allowed of all hands, that if there can 


ere is no poſlibility of docking or deſtroying the Intereſts that ol under ſuch 
O 


veries reaching them, nor no Method in the Law nor poflibility to do it, which 


- 


[3 This is a ſtretch farther than ever before was endeavoured, the. Judges have gone as far as is fit in hdulging mens 
diſpoſitions of Terms to take effects = Limitations after Lives+—If this Limitation ſhould be admitted (if Thomas dye 
without Iflue in the Life of Henry, then the next ſtrain would be to limit a Term over upon ones dying without Iflue 


during the Lives of two or three, and then of twenty men: and then if he ſhould dye without Iflue within ſeven years, for 


that is equal to a Life, and then within twenty years, then why not within a hundred years, and then why not within a 
thouſand, or during the term, ec. for all theſ? are leſs Intereſts in the eye of the Law, thana Freehold, and where ſhould 
we end or ſtop ; forit muſt be confeſſed that there is the fame reaſon for all theſe, as ir was by experience found upon the 
Judgment of Marhew Manning's Caſe, when it was once allowed that a term for years might be limited to one, and if he 
died within the term then to another; it was ſoon found that there was the ſame reaſon to allow a Limitation of it after 
two as twenty Lives, which hath been the occaſion of Fettering Eſtates exceedingly by ſuch Limitations of terms to take 
effe& after Lives, and made the Judges often repine at that Judgment, and declare that if it were now a new Caſs, ſince they 
have ſeen the Iriconveniencies of it) it wpuld never have been ſo adjudged. So Bridgeman in the Caſe. of Grieg and 
Hopkins. Siderfin's Report fo. 37. | 


4. It's agreed on all hands that there is the ſame reaſon and ground of allowing Limitations of terms for years at Law, as there is for allowing Limita- 
tions of truſts of terms for years in Equity and no other: Now there hath neyer heen any Judgment that the Limitation of a Term to one, after-anothers 
dying without Iſſue was good—Ir hath been often endeavoured, and (if it could have gained the Precedent of ſuch a ſolemn Reſolution) would nov doubr 
of it, be too often practiced. But it hath always been diſallowed, and many Judgments againſt it——Leventhorp and Aſhby Paſc. 11 Car. 1.inB. Reg. Rolles 
GI 1. Sanders and Corniſh Rolles 611; 612. Rolles 2. Rep. 1 Cro. Backhurſt and Bellinghams Caſe. Med. Rep. 115. and Burg Caſe there reported. 


And Child and Bayley's Caſe Trin. 15. Fac. Ret, 183. in Banc. Reg. which is a Judgment in the very Point——Milliam Heath being poſſeſſed of a term for 
-6. years, by his Will deviſed it to his Wife, and atterwards to William his Son, provided that if 7/illiam his Son ſhould dye without Iſſue of his body then 
living at the time of his death, then Thomas his eldeſt Son ſhould have theterm; William did dye without Iflue, living Thomas, yet Thomas could not have 


the term, becauſe the whole Court of Kings-Bench adjudged that the Limi 
was confin'd to a Life, as here it is) was void; for tize-rextorrbeforementiotied; his Judgment aferwards.afficmed.in_a. Writ af Htroc in the 
quer Chamber, by all the Judges of the Common Pleas and Barons ef the Exchequer, fo that it was a ſolemn Judgment of all the Judges of  Englan 


ation to-Zhemas after the death of William without Iflue (tho this Contingent 
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which alone were enough to rule the Caſe in queſtion. 


Yet the Lord Chancellor Decreed this Limitation to Charles to be a good Limitation, and that he ſhould hold the Barony during the reſidue of the term, 
and have au account of the Profits thereof from the death of Duke Thomas. Declaring his reaſons to be as followeth. 


"1. Note this is true, but it doth nor follow thar he may diſpoſe 
them contrary to the Rule of Law. 


2. Note this hath no weight, for many words are ofc inſerted in 
Settlements that are idle; and operate nothing, and theſe are not the 
only words in this that are idle, for the Lord Chancellor allows here, 
that the Limitation to Edward and all after him are void, 


/ 3+ This is ſo weak a Reaſon, that it requires no anſiver. 


4 


"35 This anſweredin the Judges third Reaſon ſupr. 


Note, this Caſe of Child and Bayly was adjudged by all the Judges 
of England, Firſt in the King's Bench, and then in the Exchequer 
Chamber, and hath been approved and cited by many Judges in 
many Caſes fince, and made the ground of ſeveral Judgments, and 
never denied for Law, as in Z,ve and Windham, and Grigg and Hop- 
kins, and other Caſes, till now by the Lord Chancellor,being thus hard 
put to it to maintain this opinion of his, 


Note , this touches nor this Caſe of the Duke of Norfolk, for 
there -Zohn never had any Limitation took effeR ar all, for it was ro 
commence upon condition, which never happened ſo it was all one, 
as if chere had been no Limitation at all. 


I. Some men have no Eſtates but Terms of years; and he that hath a term of years, hath as much right to diſpoſe of it, 
as he that hath a Fee-Simple. 


2. Unleſs theſe words (if Thomas dye without Iflue in the Life of Henry) have the effe&t of excepting this out of the 
common Caſes of limitting terms over upon ones dying without Ifſlue-——The words are idle and of no eitect. 


3. This might have been done in another way (viz. by making the firſt term to ceaſe upon this Contingency, and 
limitting a new one to Charles) and therefore ſhall be taken to be good this way. 


4. That the meanneſs of a Term for years or Chattel Intereſt, is not to be regarded in Limitations of it—It was at 
firſt diſputed, whether ic might be limited over, after a Life, and ſome opinions againſt it : but that afterwards obtained ; 
and though the Judges would not allow 2 Limitation of it over after a dying without Iflue ; but he ſaw no Reaſon why it 
might not be allowed after a dying without Iflue in ſuch a ones Life; for that is but equal to a Limitation after a Life. 


Then the Lord Chancellor ſeeks to evade the Caſe of Child and Baylie, by making ſeveral diftin&ions between that and 
the Caſe in queſtion, which it's plain that he himſelf look'd upon but as frivolous, and ſaw there was No real difference be- 
tween them ; and therefore to fortifie his own Refolution, he is driven at laſt in plain downright terms to deny it to be. 
Law, calling it a ſingle Reſolution, that never had any like it before or ſince. 


* 

And he oppoſes to this Reſolution in Child and Baylie's Caſe, two other Caſes ; the one of Heath and Cotton, ( which is 
nothing to the purpoſe, there being no Limitation after a dying without Iflue, but only after a Death ) the other of F/50d 
and Sanders; where a Term is limited to the Father for his Life ; then to the Mother for hers; then if Fob» ſurvive his Fa- 
ther and Mother, to him ; and'if hedie in their Lives, and leave Iſſue, to his Ifſhe ; if he die without Ifſue in their Lives 
time, then to Edward his Brother ; he died in their Lives time without Iſſue, and holdeth that the Limitation to Edward 
was good. | | | 


Nevertheleſs the Lord Chancellor made ſuch a Decree, That Charles ſhould hold the Land during the reſidue of the term ; urging further for his ſo doing, 
that it was the Will of Hen. Frederick, Father of the Plaintiff and Defendant, who was owner of the Eſtate; and therefore that it was equitable and juſt to 
decree that it ſhould go accordingly ; not allowing that mens Wills and Intentions are to be bounded by the Rules of Law, and no farther to prevail, chan 
the Methods and Rules of Law warrant them. | 


There being afterwards a Bill of Review brought upon this Decree, before the now Lord Keeper ; and his Lordſhip finding the faid Decree grounded up- 
on great Miſtakes, and likely to be a ground it ſelf of great Inconveniency, did reverſe the ſaid Decree, as being erroneous, and againſt Law, and dit- 
miſled the ſaid Charles Howard's Bill. 7 


Whereupon the Appeal is now brought in the Lords Houle. 


wore erred, 
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